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S. 1832: Marketplace
Fairness Act

Key Development:
Bipartisan sponsors
introduce legislation to
allow states to collect
sales tax from out-of-
state vendors.

Potential Impact:
Measure would allow
states to choose between
two options for requiring
remote retailers to collect
state sales tax.

Next Steps: Sponsors
expect support from
Majority Leader Reid and
industry giants, such as
Amazon.com and Best
Buy, will help the bill gain
traction and propel it into
both chambers for
passage despite lack of
support from online
marketplace eBay.
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Senators Propose Legislation to Allow States
To Collect Sales Tax From Online Vendors

By Liz White

Ten senators introduced a bill Nov. 9 that would generate more than $20
billion in state sales tax revenue by allowing states to collect sales taxes
from online retailers that may not be located within the state boundaries.

The Marketplace Fairness Act (S. 1832) was sponsored by Sens. Mike Enzi
(R-Wy.), Lamar Alexander (R-Tenn.), and Majority Whip Richard Durbin (D-
Ill.). Seven other Republicans and Democrats have signed on to the bill,
and more are expected to, the senators told reporters. The legislation has
been referred to the Senate Finance Committee.

The controversial issue of states trying to enforce sales tax legislation on
out-of-state, online retailers has picked up speed in Congress recently
with a flurry of other proposals introduced this year in both chambers.

The legislation could increase state sales tax revenue by about $23 billion,
the senators said. States could choose to use the revenue any way they
see fit.

In Tennessee, for example, the revenue could be used to delay
implementing a state income tax, Alexander said.

“In a 21st century retail industry, we ought to have a 21st century system
to ensure uniform collection of sales tax,” said Matthew Shay, National
Retail Federation chief executive officer.

Proponents of online sales tax proposals have said congressional action is
needed to create a level playing field for brick-and-mortar businesses that
must charge consumers for sales taxes while online and remote sellers do
not, giving them an unfair advantage.

“There are a lot of extra things that are put on the people that are on
Main Street or in the community as a part of the community that the people outside don't have to
participate in, but sales tax shouldn't be one of them,” Enzi told reporters.

New Bill Looked to Stalled Legislation

The newest proposal builds on previous bills such as the Marketplace Equity Act (H.R. 3179) (215 DTR
G-3, 11/7/11) introduced in October in the House and the Main Street Fairness Act that was
introduced in July in both chambers (H.R. 2702 and S. 1452) (148 DTR G-4, 8/2/11).

“We've come up with a reasonable way to approach this,” said Durbin, who in July co-sponsored the
Main Street Fairness Act (S. 1452).

Durbin's prior bill and the newer proposal in the House were good starts, but the legislation was not
moving, Alexander said. This one is simple and it gives states an option, he said.

The legislation lets states that voluntarily join the Streamlined Sales and Use Tax Agreement be able
to require sellers to collect sales taxes after 90 days. Currently 24 states have changed their laws to
implement the requirements of the agreement.

However, states also would have a second option that would allow them to create their own method
to get online retailers to collect sales tax as long as it is a single tax, a single rate, a single audit, and
the software is provided, Alexander said.
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The Marketplace Fairness Act would allow retailers to send the tax directly to the state just as brick-
and-mortar businesses do, he said. “So we've simplified the whole process,” he said.

Unlike other proposals that garnered a lot of criticism, the Durbin-Enzi-Alexander bill does not create
or impose a national sales tax. Consumers pay the tax just as they do at other businesses, the
senators said. The senators emphasized that the legislation is not a new tax.

“All we'll be trying to do is to give states the option to enforce their own tax laws without Washington
deciding that for them,” Alexander told reporters Nov. 8.

Small Business Exemption Could Change

The act includes a small business exemption for remote sellers who make less than $500,000 in total
remote sales in the preceding year.

However the provision is not untouchable, Enzi said. The Senate could choose to raise the limit to $1
million, which is the threshold of the similar House bill, if that is what is necessary to pass the
legislation, he said.

Durbin agreed that he was open to changing the amount.

Legislative Solution Picking Up Momentum

The previous legislation did not move beyond committee or come up for a vote. However, the
senators said they expect to see the new bill gain support and momentum.

“The number of opponents is rapidly diminishing, and it's becoming inevitable that people who sell
things … will all collect the same sales tax when the purchase is made whether there are in state or
out of state,” Alexander said.

Enzi, Alexander, and Durbin said they were hopeful the measure would pass and gain more
supporters in Congress. Currently, the Marketplace Fairness Act has the support of Senate Majority
Leader Harry Reid (D-Nev.), Durbin said.

“I think there's a very good chance that we'll be able to develop broad support for closing the online
sales tax loophole,” Alexander told reporters Nov. 8.

While prior bills garnered criticism from large online retailers such as Amazon, the new legislation has
received support from Amazon and other larger businesses like Wal-Mart and Best Buy, according to
Alexander.

“Support is growing for a bipartisan solution that levels the playing field for all retailers and gives
states the authority to control their own sales tax structure,” Katherine Lugar, executive vice
president for public affairs at the Retail Industry Leaders Association, said in a statement.

“This legislation is one part fairness and one part states' rights—it just makes sense for Congress to
act.”

Former Opponents Voice Support

Amazon.com, a massive online retailer that had been taking states to court over the issue, expressed
support for the new measure.

“Amazon strongly supports enactment of the Enzi-Durbin-Alexander bill and will work with Congress,
retailers, and the states to get this bi-partisan legislation passed,” Paul Misener, Amazon vice
president for global public policy, said in a statement.

“It's a win-win resolution—and as analysts have noted, Amazon offers customers the best prices with
or without sales tax.”

Amazon's support of the legislation signals that “we've finally come up with the right answer,” Durbin
said. Former opponents who had reservations about similar legislation have decided to support the
bill, Alexander said

States and states rights' groups had opposed the prior measures, arguing that the provisions
stepped on states' taxing authority. This bill should solve the problems that states have had with
previous bills, Alexander said.

Groups including the National Association of Governors and the National Conference of State
Legislatures have voiced support, he said.
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“As states expect major cuts in federal funds as part of the deficit reduction process, enacting this
legislation is a step federal lawmakers can take to lessen the impact,” the National Conference of
State Legislatures said in a statement of support.

Measure Not Good for Small Vendors, eBay Says

Although Amazon and other large retailers joined in voicing support for the measure, online
marketplace giant eBay said the legislation does not do enough to help small businesses.

The online auction site said the bill does not level the playing field for smaller competitors against the
larger companies such as Amazon.

“We think there is absolutely a need to collect and remit distance sales tax so long as you meet a
threshold of where you are able to effectively compete,” Tod Cohen, eBay vice president of
government relations, told BNA.

The $500,000 exemption for small businesses is not enough, Cohen said. That would exclude
businesses making about $1,200 in sales per day and that is a tiny amount compared to larger
businesses like Amazon that can do $1,200 in sales every minute, he said.

The company would prefer the legislation use the Small Business Administration's definition of small
retailers, which is $31 million in sales.

“Then it's the people that really are trying to look out and figure out what's the best way to treat
small business, versus large retailers and the tax collectors who have every interest in the world to
make sure that everybody up and down the line collects and remits, whether they have nexus or
not,” Cohen said.

The online company instead supports a Senate resolution (S. Res. 309) introduced by Sens. Ron
Wyden (D-Ore.) and Kelly Ayotte (R-N.H.) that would stop Congress from enacting legislation that
gives state governments “the authority to impose any new burdensome or unfair tax collecting
requirements on small internet businesses and entrepreneurs.”

Alexander called the lack of support from eBay disappointing. As the number of opponents drops,
criticism now is coming from online sellers who enjoy being subsidized by other online sellers or
taxpayers, he said.

“Why should eBay be subsidized by Amazon?” Alexander said. “My advice to eBay would be to begin
investigating the software and to start paying the tax, collecting the tax.”

For More Information

Texts of S. 1832 and a fact sheet for the bill are in TaxCore.
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