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Expiration of Bush Tax Cuts Seen Fueling Tax Reform Talk but Little Action

T he frantic race for Congress to finish tax legislation
ahead of the holidays that marked the end of each
of the last two years is expected to be repeated in

2012 as lawmakers spend the first 10 months of the ses-
sion positioning themselves for November elections.

There is no shortage of work to do on tax policy. The
first priority will be to figure out whether lawmakers
can find a way to proceed on an extension of the pay-
roll tax cut but members also said they plan to quickly
take up the tax extenders package that expired at the
end of 2011.

More significantly, the expiration of the 2001 and
2003 tax cuts at the end of 2012 looms large for Con-
gress and presidential candidates and, so far, top tax
writers have offered few indications that they have a
plan for addressing them.

The first order of business for 2012 is likely to be a
continuation of negotiations between the House and
Senate over extending the payroll tax cut through the
end of the year.

Republicans have been generally cool to the idea of
the payroll tax cut but said they agreed the extension is
needed to protect the economy; they proposed paying
for the bill (H.R. 3630) through cuts in federal spending.
Democrats have strongly endorsed the payroll tax cut
extension for months but have insisted that it be paid
for with a surtax on individuals’ income in excess of $1
million.

The outcome of the policy debate remains unclear
but the fight has fueled a fierce Democratic attack on
Republican presidential and congressional candidates
in an effort to paint them as indifferent to the needs of
the middle class.

Republicans, in turn, have said the breakdown over
the bill in the days before Christmas showed a lack of
leadership from President Obama and an unwillingness
from Democrats to negotiate a bill that could pass both
chambers of Congress.

Tax Extenders Allowed to Expire
Aside from political scars, the first policy casualty of

the battle could be legislation to extend a $35 billion
package of tax breaks that expired at the end of 2011.
Those tax provisions include the research and develop-
ment tax credit, deductions for state and local taxes, the
Subpart F active financing exemption, the biodiesel and
ethanol tax credits, and the deduction for teachers buy-
ing classroom supplies.

Rep. Richard Neal (D-Mass.), ranking member of the
House Ways and Means Select Revenue Measures Sub-
committee, and a few other lawmakers had asked Con-
gress to act on the tax extenders before the end of 2011
but no formal legislation was introduced, so the issue
was pushed into 2012. Republican aides said their goal
is to have the bill done before a Republican presidential
nominee becomes clear, possibly as soon as March.

However, the longer jousting over the payroll tax cut
continues, the more likely Congress is to find itself run-
ning short on time to tackle the extenders package.

Before the short-term deal was reached that could
permit negotiations on the payroll tax to extend into
late February, House Budget Committee Chairman Paul
Ryan (R-Wis.) said he thought it would be unlikely that
Congress can get much done at all prior to the election.

‘‘We’ll have to do extenders early on, after the

first of the year. After that, I don’t see a lot. ’’

REP. PAUL RYAN (R-WIS.)

‘‘We’ll have to do extenders early on, after the first of
the year. After that, I don’t see a lot,’’ Ryan said.
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The goal of getting the tax extenders package done
early was echoed by Ways and Means Committee mem-
ber Rep. Charles Boustany (R-La.), who said it is impor-
tant to finish extenders early in the year to help compa-
nies make ‘‘appropriate tax plans.’’

That said, lawmakers noted that Congress did not en-
act the 2010 tax extenders package until Dec. 17, 2010,
requiring all of the provisions to be made retroactive for
an entire year. Business groups have said the delay in
action on the package caused firms such as alternative
energy producers that rely on the tax incentives to close
or halt production—a reminder that Congress can be
unpredictable when it comes to extending short-term
tax cuts.

One major issue for the extenders package is that it
is typically addressed along with a ‘‘patch’’ to keep the
alternative minimum tax from affecting millions of
middle-class taxpayers. For 2012, the AMT patch is ex-
pected to cost about $90 billion and, while its cost has
not been offset in recent years, the persistent U.S. bud-
get deficit has increased pressure on both sides to find
ways to keep from adding to the budget shortfall.

‘‘The patches now cost more than what the fix would
have been if we’d done it 15 years ago,’’ Neal said, not-
ing a long-term solution to the issue is needed. ‘‘AMT is
a very important consideration because, like the payroll
tax cut, it hits a lot of middle-income people.’’

Little Pressure for Quick AMT Fix
Many lawmakers know, however, that a failure to ad-

dress the AMT early in 2012 would have little practical
impact because most tax filers will not feel its effect un-
til the spring of 2013, leaving open the possibility of
adding AMT to legislation that would address the expi-
ration of more than $3 trillion in ‘‘Bush’’ tax cuts at the
end of the year.

Whether the issues of AMT and extenders are taken
up at all in 2012 will be up to the House Republican
leadership, said Select Revenue Measures Subcommit-
tee Chairman Pat Tiberi (R-Ohio).

‘‘It’s an election year. A presidential election year

to boot. It’s very, very difficult to bring people

together on tax reform in that year.’’

SEN. ORRIN HATCH (R-UTAH)

While it would be a bold endeavor, several lawmak-
ers have said the best way to address the expiring tax
cuts would be as part of a comprehensive tax reform
package.

‘‘We’ve been laying the foundation for the past 11
months on comprehensive tax reform,’’ Tiberi told
Bloomberg BNA. The committee will be holding more
hearings on the issue in 2012 and Tiberi said he expects

Ways and Means Committee Chairman Dave Camp (R-
Mich.) to release additional discussion drafts with po-
tential changes, putting them in a good position to pur-
sue comprehensive tax reform before the end of the
year.

‘Throw the Long Ball’
Rep. Peter Roskam (R-Ill.), chief deputy majority

whip and a Ways and Means member, also was upbeat
about the chance to finish tax reform in 2012, saying it
will be a chance to ‘‘throw the long ball’’ and get tax re-
form done.

‘‘I think this is an opportunity to reform the whole
code because nobody can defend the status quo,’’
Roskam told Bloomberg BNA.

Senate Finance Committee Chairman Max Baucus
(D-Mont.) said he would also like to tackle tax reform,
but he would not say whether he will try to do it in 2012
as part of the tax cut expirations.

‘‘It’s impossible to tell what’s going to happen next
year. We’ll have to get the lay of the land at the start of
the year—see where some issues lie and what’s
doable—and just take it from there,’’ Baucus told
Bloomberg BNA.

Of course, the first decision that needs to be made on
tax reform is whether it should be revenue-neutral, as
Republicans have said, or aimed at reducing the budget
deficit, which Democrats favor. The difference from a
policy standpoint is likely to boil down to whether high-
income households should be expected to pay higher
taxes—the same issue that halted efforts to find a deal
with the Joint Select Deficit Reduction Committee and
the extension of the payroll tax cuts in 2011.

To answer that question, some lawmakers said they
will be looking to the results of the November elections
to get a sense of what the public wants.

‘‘I think that what we want to be talking about here is
what improves the quality of life for all Americans,’’
Neal said. The tax reform discussion and the tax system
need to be a part of the presidential election, he said,
adding that if presidential candidates talk about tax re-
form, it might move in Congress.

Elections as a Referendum?
Likewise, Rep. Kevin Brady (R-Texas) said the elec-

tion will play an important role in the outlook for re-
form. If there are no changes, meaning a shift in control
of the White House or Senate, Congress faces gridlock
for another number of years, he said.

The White House needs to be willing to sit down at a
table and make tough decisions required to reform the
tax code in the long term, and to date Obama has not
shown such willingness on the issue of taxes, Brady
said.

Sen. Orrin Hatch (R-Utah), ranking member of the
Senate Finance Committee, said he agrees that the elec-
tions could help dictate the direction for tax reform.
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‘‘I think that’s certainly a part of it. There’s a lot more
to the election than that though,’’ Hatch said. ‘‘I would
like to see the country go in a direction that would get
the country back on its feet so we can live within our
means.’’

But lawmakers also warned that the elections mean it
will be a hyperpolitical environment that will continue
to make compromises hard to come by ahead of the
lame-duck period in the last six weeks of the year.

‘‘It’s an election year. A presidential election year to
boot. It’s very, very difficult to bring people together on
tax reform in that year. I actually think we’re going to
have to change the president to get it through, but I’m
willing to work on it all year long,’’ Hatch told
Bloomberg BNA.

Payroll Tax Fight a Harbinger
Democrats also pointed to recent disagreements over

extension of the 2.0 percentage point cut in payroll
taxes as a signal that tax reform will not work in 2012.

‘‘It’s hard to believe that if we’re getting stymied and
we’re finding obstacles on something as simple as the
payroll tax holiday . . . that we’re going to have a
chance to come up with a bipartisan consensus to do
wholesale tax reform in an election year,’’ said Rep.
Xavier Becerra (D-Calif.), who sat on the deficit reduc-
tion super committee.

Discussions with the deficit committee demonstrated
that the notion of tax reform meant different things to
the different members, Becerra said. Any discussions
would have to overcome that fundamental difference,
he said.

Yet Tiberi said there have been glimmers of hope in
the past year that reform could be possible.

Camp has been careful in 2011 to get bipartisan, bi-
cameral agreement on some key tax issues, including
the repeals of a Form 1099 information reporting provi-
sion that was inserted into the health care reform law
and the 3 percent withholding from government con-
tractors, Tiberi said.

‘‘I think that provides a glimpse of how the chairman
would like to move into next year,’’ Tiberi said, adding
that there has been bipartisan support for the early ef-
forts to lay the groundwork for tax reform.

He added that although the deficit committee nego-
tiations fell flat, it was helpful in building momentum
for tax reform on both sides of the aisle.

Neal also said that if the continued discussions on tax
reform fail to lead to formal legislation, the year’s dis-
cussions will at least set up fundamental reform for
2013.

The Budget Committee’s Ryan said it seems like a
long shot that tax reform will be done in the coming
year but Republicans are still focused on advancing
‘‘the cause for tax reform.’’

‘‘We want to keep moving the ball on tax reform, on
individual and corporate tax reform,’’ Ryan told
Bloomberg BNA. ‘‘We think that’s the secret to growth
and we want to just keep advancing that cause and do
whatever we can to do that.’’

Ryan said Republicans are interested in pursuing tax
reform, ‘‘but I don’t see the administration showing any
appetite for that.’’

International Tax Reform Ideas Floated
Camp is coming into the year with a head start, hav-

ing already prepared his discussion draft aimed at mov-
ing toward a territorial system for international taxes.

Camp’s preliminary plan would change the U.S. cor-
porate tax system to be more similar to systems used in
other major economies and would lower the corporate
tax rate to 25 percent.

The draft said 95 percent of capital gains received by
a 10 percent U.S. corporate shareholder from a con-
trolled foreign corporation (CFC) would also be ex-
cluded from income, but there would be a one-year
holding period requirement and at least 70 percent of
the assets in the CFC must be used for the active con-
duct of a trade or business.

Camp’s proposal also called for royalties to be put
into Subpart F and taxed at a 15 percent rate world-
wide. To prevent companies from piling all of their debt
in the United States in an effort to use it to reduce their
tax burden to zero, the draft suggested ‘‘thin capitaliza-
tion rules’’ that would disallow a portion of net interest
expenses if a U.S. company that is a member of a world-
wide group is overleveraged relative to the worldwide
group and if the U.S. company’s net interest expense
exceeds a certain percentage of adjusted taxable in-
come.

Democrats said the proposal was a start to the discus-
sion, although it was not detailed enough. ‘‘There’s
some room here to have the conversation,’’ Neal said.

The proposal is a good framework for moving to a
competitive tax system, Brady said. The committee
wants more input from those impacted on how to struc-
ture the reform and how to make the United States
competitive around the world, he said.

Becerra said Camp’s proposal is worth discussing as
the tax reform discussion continues. ‘‘It gives folks a
chance to be better informed about how we leap to that
next level,’’ he said.

Subpart F Questions Remain
Camp’s proposal did not include specifics about

whether the system would treat foreign branches of
U.S. multinationals as if they are controlled foreign cor-
porations for taxation purposes.

At a hearing on the proposal, tax attorneys told the
Select Revenue Measures Subcommittee that lawmak-
ers should move carefully as they seek to refine treat-
ment of Subpart F foreign earnings, especially as it ap-
plies to CFCs (223 DTR G-11, 11/18/11).

‘‘One of the things I’m working on is to make the CFC
lookthrough permanent in Subpart F,’’ Boustany told
Bloomberg BNA.

Tiberi said the international side of the tax code is
most difficult for policymakers to get right, so having a
draft ready now puts them in a good position to work
on an overall reform of the individual and corporate tax
codes during 2012.

Meanwhile, Senate Finance Committee Chairman
Baucus told Bloomberg BNA he does not yet intend to
release a similar legislative outline for tax reform plans
during 2012.

‘‘I’m going to be holding a lot of tax reform hearings
to lay the framework for tax reform. There are a lot of
[tax] issues that we’ll have to deal with during the
year,’’ Baucus said.
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Mixed View on Corporate Tax Reform
In the House, Tiberi and Neal said they have been

working with business and tax leaders on proposals
that could lower the overall corporate tax rate (236 DTR
G-7, 12/8/11). There will be more hearings and brief-
ings, and members will try to continue to build coali-
tions, Tiberi said.

‘‘We’re going to continue down that road, continue
that momentum,’’ Tiberi said.

Rep. Mike Thompson (D-Calif.) told Bloomberg BNA
that everyone has expressed interest in continuing the
conversation on corporate tax reform, but others noted
that there are challenges to doing corporate tax reform
without also working on the individual side at the same
time.

Many businesses, particularly passthrough entities
such as S corporations and partnerships, file their taxes
through the individual side of the tax code and reforms
to only the corporate side could result in unfair advan-
tages for small businesses or others that operate as
passthrough entities, Brady said.

The White House and the Senate are unlikely to allow
only the corporate side to be reformed, he added. How-
ever, ‘‘if we couldn’t move fundamental reform, that
would be a good step in the right direction,’’ Brady said.

Absent fundamental tax reform, Brady said he also
plans to continue to push for a second repatriation holi-
day so companies can bring their overseas earnings
back into the U.S. economy.

‘‘I’m convinced that the clock is ticking and a lot of
U.S. companies are feeling tremendous pressure,’’ he
said.

Bush Tax Cuts a Key Issue
Addressing the individual side of the tax code, the

discussion gets more complicated.
According to Senate Majority Leader Harry Reid (D-

Nev.), there will not be another extension of the payroll
tax cut in 2013 or an extension of the 2001 and 2003 tax
cuts for individuals earning more than $200,000.

Republicans, of course, imagine a different scenario
for the Bush-era tax cut extensions.

‘‘The Democrats will continue their crusade to tax the
rich because that’s a political position. Notice they
never stand up and vote for it in the end. That will con-
tinue,’’ Hatch said. The Utah senator said he sees a
need for tax reform that cleans up the tax code, re-
moves the many short-term provisions, and lowers tax
rates.

But he said none of that is likely to happen in 2012
and a simple one-year extension of current individual
income tax rates through 2013 is likely to be the best so-
lution because it would give Congress a full non-
election year to craft a tax reform package.

‘‘I think that’s probably an intelligent way to do it.
Nobody knows how the election is going to turn out and
that is certainly an intelligent approach,’’ Hatch said.

Estate Taxes in Limbo
A key stumbling block from 2010, the estate tax, is

also likely to be a source of trouble in 2012. Brady said
he will continue to push for a full repeal of the estate
tax, while Democrats said they want to see the estate

tax return to its 2009 levels of a 45 percent tax rate and
a $3.5 million-per-person exemption level.

The 2010 extension of the 2001 and 2003 tax cuts
ended up reducing the tax rate on estates to 35 percent
for 2011 and 2012 and increased the exemption level to
$5 million.

The 2010 estate tax provisions made spousal exemp-
tions portable, in addition to including technical
changes offering estates relief and clarity. Under the
law, if a spouse dies without leaving a credit shelter
trust and does not make use of the $5 million exemp-
tion, then the surviving spouse has the equivalent of a
$10 million exemption.

But that provision expires in 2013, meaning some
married couples may think they have a $10 million ex-
emption between the two of them when in reality the
exemption would drop to $1 million after 2012 as the
law currently stands (81 DTR J-1, 4/27/11).

Tax professionals have said it is important to make
the changes permanent but both Baucus and Hatch said
it is unclear what will happen to them in 2012.

‘‘It’s all on the table, including the estate tax provi-
sions,’’ Baucus said.

Getting Rid of Extenders
Like Hatch, Democratic lawmakers said the tax ex-

tenders package is one of the top reasons why tax re-
form is necessary today.

Becerra said Congress should evaluate which pro-
grams are most successful for extension. Some of the
extenders do stimulate the economy and are successful,
while others have more to prove, he said.

‘‘I think it’s time that Congress examines the value
and utility of the extenders,’’ Becerra said.

Neal said he wants to see Congress work on the re-
search and development tax credit, Section 199, and ac-
celerated depreciation allowances during talks on the
extenders. Brady and Hatch have both said they would
like to make the R&D credit permanent, though several
businesses have said they would be willing to lose the
credit if Congress were able to make the corporate tax
rate low enough.

Finance Committee members have also questioned
the value keeping certain tax credits for renewable en-
ergy investments, such as the ethanol tax credit (241
DTR G-3, 12/15/11).

Hatch said he would like to see Congress create a
permanent fix for the AMT, so that lawmakers would
not need to worry about the issue every year.

The AMT ‘‘was supposed to cover 155 people, now
it’s 34 million. I mean it’s crazy,’’ Hatch said. ‘‘If we
can’t find offsets, let’s just get rid of it. It would be far
more honest to just take care of those things and just
find somewhere to cut back on spending.’’

Other House Subcommittee Priorities
On the Ways and Means Oversight Subcommittee,

members will continue looking at a variety of issues, in-
cluding Medicare, Social Security, or tax credit fraud,
said subcommittee Chairman Boustany.

In 2011, the committee looked into payments made
for the small business health insurance tax credit pro-
gram, including reports taxpayers had been slow to
claim the credit and that IRS faced possible problems
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with administering the provision (221 DTR G-3,
11/16/11).

The three trade agreements passed later in 2011 gave
momentum for trade, said Trade Subcommittee Chair-
man Brady, and in 2012 the subcommittee will focus on
opening more markets and renewing the trade promo-
tion authority.

‘‘We’re actively listening to the trade community, the
business committee, the agriculture community right
now about what’s next for trade,’’ Brady said.

Trade, Spending Also Focus in Senate
Baucus said the Russia free trade agreement is also

set for review in 2012 and he expects the Finance Com-
mittee to begin work on it.

The Finance Committee chairman added that he ex-
pects the Senate will be busy for much of the year try-

ing to find ways to address concerns about the planned
budgetary sequesters that would cut roughly $1.2 tril-
lion from federal spending over the next 10 years.

Both Republicans and Democrats have made it clear
they do not want to see cuts of as much as $600 billion
to the Defense Department and $600 billion spread over
non-defense programs to occur as they were written
into law in the Budget Control Act of 2011 (Pub. L. No.
112–25).

While the legislative schedule is likely to be tight
since Congress is looking to recess by early October
ahead of the elections, Baucus said lawmakers will ‘‘try
and do our best’’ to get everything done.

‘‘It’s going to be a very interesting year. Challenging
and exciting,’’ Baucus said.

BY BRETT FERGUSON AND LIZ WHITE
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