
Differing Tax Laws at State, Federal Levels Complicate Filing for Same-Sex Couples

W ith more states passing or considering legisla-
tion legalizing same-sex marriage, tax practitio-
ners are paying close attention to the growing

complexities and discrepancies between state and fed-
eral tax laws involving marriage.

The problem stems from the Defense of Marriage Act
(Pub. L. No. 104-199), which defines marriage as be-
tween a man and a woman for federal purposes. For
federal tax purposes, same-sex married couples do not
qualify for federal tax benefits. However, in states that
have passed legislation legalizing or recognizing same-
sex marriage, domestic partnerships, and civil unions,
these couples do get the same tax benefits as opposite-
sex married couples. About 20 states have some kind of
law legalizing or recognizing same-sex marriages, part-
nerships, or unions.

With this disconnect between federal and state tax
laws, practitioners and advisers are struggling to figure
out which rules to apply, Elda Di Re, tax partner in per-
sonal finance at Ernst & Young LLP in New York, told
BNA.

In New York, which passed a marriage law earlier in
the summer (125 DTR H-1, 6/29/11), couples are head-
ing to the alter and not thinking about the tax complexi-
ties that face them, she said. By next tax season, these
couples will be looking at a more complicated and time-
consuming tax process.

Complications With Income Taxes
The complexities of how couples file income taxes

vary depending on the relevant state’s laws and how
much the state relies on federal tax law. Because most
state tax laws reference federal tax laws, couples in so-
called ‘‘recognition’’ states must complete two sets of
documents, tax practitioners told BNA.

On their state tax returns, individuals in recognition
states have to start with federal adjusted gross income.
But because same-sex couples have to file individually
for federal tax purposes, they must complete the indi-
vidual tax returns plus a mock federal return, com-
pleted as if they were filing jointly. Even if couples file
married but separate on state tax returns, they are still
using a married filing status, which is different from a
single status, Patricia Cain, professor at Santa Clara
University Law School in Santa Clara, Calif., told BNA.

‘‘Part of it is just the hassle of having to do that extra
return,’’ Cain said. Tax preparers most often charge
more because they have to do twice the work. Most
practitioners do not recommend taxpayers attempt to
file their own taxes, which is more complicated and
time-consuming for same-sex couples.

A number of law firms cater to the gay and lesbian
community, and may be more expensive but worth the
money, Anthony Brown—who heads Albert W.
Chianese & Associates’ nontraditional family and es-
tates divisions in New York—told BNA.

‘‘It’s confusing to practitioners, it’s confusing to the
couples, but ultimately in the end, it all points to one
conclusion and that is that eventually the federal gov-
ernment will honor these marriages,’’ Brown said.
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The disconnect involves some of the most populous
states like California and New York, ‘‘so we’re talking
about a huge number of taxpayers,’’ even though not all
of the states with same-sex marriage laws have income
taxes, Cain said.

Adoption Credit, Insurance Also Problematic
The tax issues facing same-sex married couples go

beyond filing status.
Some same-sex couples have had trouble recouping

costs of adoptions using the federal adoption tax credit,
Brown said. Surrogacy costs, for example, are not cov-
ered under the adoption credit. Same-sex couples may
also find they have more requirements than opposite-
sex couples to claim the benefit, as the Internal Rev-
enue Service is ‘‘really looking into it in a way they
never have before,’’ Brown said.
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A number of cases involving lesbian couples doing
second-parent adoptions have revealed another discon-
nect in federal tax policy. In these cases, IRS examiners
treated non-birth mothers adopting a child the same as
a step-parent adoption, which is not eligible for the
adoption credit. The tax code prevents ‘‘spouses’’ from
claiming the adoption credit for a step-parent adoption.
However, same-sex couples are not ‘‘spouses’’ for fed-
eral purposes, Cain said.

‘‘In effect, we live in a world where sometimes
DOMA is applied and sometimes it isn’t and that needs
to change,’’ she said.

Employers in recognition states or those that provide
health insurance to domestic partners have an addi-
tional burden because health benefits for partners or
same-sex spouses are not taxed at the state level but are
federally, Cain said. Some employers have begun re-
paying the federal taxes on those benefits to employees
to be more equal to their opposite-sex counterparts,
who do not have to pay federal tax on insurance for
spouses.

To add to the confusion for same-sex couples and tax
practitioners, IRS has given little guidance for how to
deal with issues in community property states like Cali-
fornia, Washington, and Nevada, Cain said. Return pre-
parers are unsure of how the rules actually apply in
these states.
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In community property states couples have to share
income equally, so same-sex couples are required to file
as single but split income in half as if married, Di Re
said. This also creates an issue with self-employment
taxes in these states. A special spousal rule generally
means that the earner of the income pays the tax on it,
however the federal government has said that because
of DOMA, same-sex couples do not fit into the spousal
rule, so the self-employment income is split on the fed-
eral returns.

In some cases, ‘‘because only half the earnings are re-
ported for tax purposes, the spouse’s earnings record
may be reduced, thereby reducing her retirement in-
come,’’ Cain said. She pointed out that if a taxpayer
makes twice the annual maximum Social Security
amount, then the splitting will not reduce the Social Se-
curity retirement amount.

IRS released a publication in December 2010 to an-
swer some of the questions about community property
states but the complexity remains, practitioners said.

Estate Tax Eligibility Important
Being able to pass on property to spouses or partners

on death without paying state estate or inheritance
taxes is a big benefit for same-sex couples in recogni-
tion states, Brown said. In New York, the threshold for
passing property to a non-spouse was $1 million, which
was easy to surpass if the couple owned property in

New York City, Brown said. Now, the spouses can
transfer an unlimited number of assets to their surviv-
ing spouse on death.

For wealthy same-sex couples there is an advantage
to living in a state that recognizes their marriage if
there is an estate tax, he said. ‘‘There are definite issues
where marriage really does offer protection, and it’s a
real protection,’’ Brown said. ‘‘It’s a protection that re-
ally benefits society in general.’’

However, under the current federal tax code, where
they do not qualify for the marital deduction, same-sex
couples face a 35 percent federal estate tax on property
exceeding $5 million.

‘‘So there’s an extra level of complexity to calculate
what you need to calculate for the state and plan with
two different states of estate tax rules,’’ Di Re said.

Varying Degrees of Recognition
Add to Complexity

Tax preparers have to be aware of the different treat-
ments of civil unions, domestic partnerships, and same-
sex marriages on the state level, practitioners said.
Some states have watered-down civil union legislation
and how that affects taxes depends on the language in
the legislation, Brown said.

Some tax provisions or benefits, for example, specify
‘‘spouses,’’ which may not apply to civil unions, he said.
In New York, where marriages were recognized before
the state passed its law, same-sex married couples were
still unable to file jointly on the state level, Cain said.

This difference will be particularly important on the
federal level if the law ever changes, Cain said. Much of
the Internal Revenue Code is based around benefits of
marriage and uses the term ‘‘spouse.’’ IRS would have
to acknowledge that all statutes that say ‘‘spouse’’ ap-
ply to registered domestic partnerships and civil unions
as long as they are in a state that gives them the same
rights and responsibilities as spouses, Cain said.

‘‘The Internal Revenue Code is simply behind the
times,’’ she said. ‘‘It hasn’t kept with the family law in
all of the jurisdictions.’’

Tax preparers have to report according to the law,
but without knowing exactly what the right answers are
for taxpayers, Cain said. The issues are more compli-
cated because IRS has not published any rules and
never addressed what it thinks the rules are, she said.

Often tax advisers offer conflicting advice because
‘‘there’s no published law,’’ she said.

The federal government and tax practitioners need to
be on the same page, Di Re said. ‘‘It’s difficult to plan
around two different sets of rules,’’ she said.

States Cannot Fix Federal Issues
States with same-sex marriage or civil union laws

have issued pretty good guidance, Di Re said. Releasing
guidance for handling state taxes is all the jurisdictions
can do, practitioners said.

‘‘The states can’t do anything. The federal law has to
change,’’ Cain said. As long as state tax laws are based
on federal tax laws, there will be problems, she said.

However, people can speak up, Brown said, pointing
to the more public stance on same-sex marriage taken
by Maryland Gov. Martin O’Malley (D). If states con-
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tinue to voice concerns, it will be a signal to the federal
government that something has to change, he said.

More states passing marriage equality will have a
definite influence on the federal government, he said.

IRS Can Take Step to Clear Questions
Although IRS lacks authority to eliminate the federal

tax issues without changes to the law, it can take some
steps to clear up confusion, practitioners said. The
agency could start by making sure it applies the law the
same, Cain said.

‘‘The law is very confusing. A lot of lay people don’t
understand the real effect of the Defense of Marriage
Act and now it seems there are people in the Internal
Revenue Service that don’t understand the effect of the
Defense of Marriage Act,’’ she said.

Since the law passed in 1996, the federal government
has issued little guidance on how it applies the law to
each state, Di Re said. In a letter sent to IRS Commis-
sioner Douglas Shulman in June, several senators from
states with same-sex marriage or domestic partnership
laws asked IRS to provide guidance for couples faced
with the complex task of filing state and federal returns.

‘‘Some, but not all, of these problems would be solved
by repeal of the Defense of Marriage Act,’’ the senators
wrote. ‘‘We support repeal of that law. Until the full
Congress acts, however, it is essential that the IRS take
steps to ensure that couples have the guidance they
need to file accurate tax returns under current law and
that an administrative system be in place to recognize
accurate returns when they are filed.’’

In response, Commissioner Shulman said the agency
was reviewing issues that have been raised, but is
bound by DOMA.

‘‘As we get a better understanding of the types of is-
sues that consistently affect successful filing and com-
pliance by same-sex couples, we will determine what
additional guidance same-sex couples will need to file
accurate returns and make such guidance available,’’
Shulman wrote.

Sen. Patty Murray (D-Wash.), one of the senators
who signed the letter, does not believe that Shulman’s
response fully addressed the concerns raised and is go-
ing to keep pushing IRS to make sure all married
couples have the guidance they need to file accurate tax
returns, according to her spokesman. .

IRS could issue public rulings explaining what tax
consequences are in certain tax situations where it does
not have to apply DOMA, Cain said. Or the agency
could ignore DOMA and follow general principles of tax
law in specific cases, she said.

IRS could also issue advisory letters explaining how
it would proceed if DOMA were not in place, Brown
said. This might make it easier for some lawmakers to
understand what would happen without DOMA, he
said.

A publication on same-sex marriage states indicating
what practitioners can do and outlining issues to think
about would be helpful, Di Re said. But the essential
problem remains, as IRS cannot do anything that ap-
plies to same-sex marriage that does not apply to every-
one else, she said.

In her annual report on IRS, issued in January, Na-
tional Taxpayer Advocate Nina Olson discussed the

plight of same-sex couples and confusion over filing as
one of the most serious issues facing the service (4 DTR
G-1, 1/6/11).

Change to Federal Law Necessary
Tax practitioners agreed that something has to

change. There needs to be a consistent rule at the fed-
eral level, Cain said.

The solution would be for the federal government to
recognizes all marriages or have the taxes be computed
the same way, Di Re said. IRS cannot ignore the fact
that taxpayers are married for tax purposes, she said.

The whole purpose of tax law is about finding a way
to accurately tax married couples by recognizing that
they work as an economic unit and are not two strang-
ers, Cain said. The current tax policy facing same-sex
married couples comes to the wrong tax result, she
said.

‘‘Sometimes it’s a good one, sometimes it’s a bad
one,’’ she said. ‘‘So for the sake of consistent and good
future tax policy, we need to get rid of DOMA and then
the IRS needs to think about how it’s going to treat the
alternative family units that are not married.’’

Without some change, horror stories about married
couples being taxed as if they are strangers will con-
tinue, Brown said. A consistent application of the law
will be beneficial to everyone, he said.

‘‘I think that as long as there are patchwork protec-
tions and there’s no continuity or consistency to recog-
nition of marriages, then there’s always going to be vul-
nerability. There will always people who will fall into
the cracks,’’ Brown said. ‘‘Until there’s full recognition
across the board then there’s no guarantee that those
cases aren’t going to continue to happen.’’

What the Future Looks Like
DOMA will not continue to exist forever, whether

changed legislatively or through the courts, tax practi-
tioners said. ‘‘It’s got to go, at least as applied to tax
law,’’ Cain said.

With more states passing laws and more couples fac-
ing the complex tax process, the dialogue will continue,
Cain said.

‘‘As we move on in time and we start working
through these tax returns, there will be more issues,’’ Di
Re said.

Most likely the dismantling of the law will be incre-
mental and will continue to allow other states to not
recognize same-sex marriages performed validly in
other jurisdictions, Brown said. However, the federal
government will have to honor them, and that will come
through litigation, he said.

Marriage equality will come within the next two de-
cades, he said. ‘‘New York changed a lot of things,’’ he
said. ‘‘For the first time, I feel like we have momentum
that we never had before.’’

BY LIZ WHITE

Text of Shulman’s letter is in TaxCore.
Sen. Murray’s letter can be found at http://
murray.senate.gov/public/index.cfm/2011/6/senators-
murray-cantwell-urge-irs-to-fix-tax-filing-problems-
faced-by-same-sex-couples.
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